DATED X NovEMBEA 2002

PROWTING HOMES SOUTH EAST LIMITED (1)
And
ARIA HOMES LIMITED (2)
And
MONTAGUE DEVELOPMENTS LTD (3)
And
BRYANT HOMES LTD (4)
And
EASTBOURNE BOROUGH COUNCIL (5)

DEED OF VARIATION TO
PLANNING OBLIGATION
BY AGREEMENT

under (inter alia) Section 106(A)
Town & Country Planning Act 1990

Land at Columbus Point (formerly Areas B1 and B2)
Sovereign Harbour, Eastbourne, East Sussex

Application EB/2000/0549/(RM)

Clarke Willmott and Clarke
St James Court

St James Parade
Bristol BS1 3LH



THIS AGREEMENT is made the 8 -mday of Neveaber/ Two thousand and Two

BETWEEN:

PARTIES

1) PROWTING HOMES SOUTH EAST LIMITED (Company registration number
628502) whose registered office is at Westbury House Lansdown Road Cheltenham
Gloucester GL50 2WH (“the Applicant”™).

2) ARIA HOMES LIMITED (Company registration number 2255033) whose
registered office is also at Westbury House aforesaid (“Aria”).

3) MONTAGUE DEVELOPMENTS LIMITED (Company registration number
708945) whose reéistered office is also at Westbury House aforesaid (“Montague”)

4) BRYANT HOMES LIMITED (Company registration number 643420) whose
registered office is at Cranmore House Cranmore Boulevard Solihull West Midlands
B90 4SD (“Bryant”)

5) EASTBOURNE BOROUGH COUNCIL of the Town Hall, Grove Road,
Eastbourne, East Sussex (“the Council”).

RECITALS:

1) Words and phrases used in this Deed are defined in Clause 1 of the Principal
Agreement and additionally in Clause 1.1 following

2) On the twenty fifth day of July Two thousand and One the Parties hereto (save

Bryant) completed an agreement (to which National Westminster Bank plc was also a



3)

4)

3)

6)

party) under inter alia Section 106 of the Act regulating the development of land at

Sovereign Harbour Eastbourne (“the Principal Agreement”)

The Principal Agreement provided inter alia that the Application Site as therein
defined would be developed on a phased basis so that the provision of certain
facilities upon the Application Site intended for community benefit (including the
Promenade and the Water Feature as both are defined in the Principal Agreement)
were constructed to a programme related to the completion and occupation of

dwelling units upon the various Phases defined in the Principal Agreement

The Principal Agreement also provided in Clause 2.9 for the procedures to be
followed in the event that the Applicant sought a change in the phasing order of the

Development

~

The Applicant and Aria do now seek gz change to the order in which the Phases are
constructed and occupied and this Deed of Variation is made pursuant to Section
106(A) of the Act and all other enabling powers for the purposes of regulating the
development and use of the Application Site and pursuant also to Clause 2.9 of the
Principal Agreement to effect that change and to provide in a manner satisfactory to
the Council for the construction and maintenance of the Promenade the Water Feature

and other works the subject matter of the Principal Agreement

The aforesaid change is sought because the Applicant and Aria are desirous of selling
to Bryant those parts of Phase 9 as were shown on the Site Plan for the construction of
dwellings and the Parties hereto are agreed therefore that it is appropriate that the

extent of Phase 9 be revised to exclude from it the following:

(a) The Water Feature

(b) Section B (being that part of the Permanent Promenade identified as such on the

Site Plan)

(¢) The Temporary Promenade in so far as the Principal Agreement showed that it lay

within Phase 9




7)

8)

9)

NOW

(d) Those of the Canal Walkways as were shown on the Site Plan as lying within
Phase 9
(e) The Control Chamber

all of which it is now intended should be included in Phase 11.

The Applicant and Aria have made an agreement with Bryant dated 9" August 2002
to sell Phase 9 to Bryant which agreement (hereinafter called “the Conditional
Contract”) is conditional upon completion of this Deed of Variation and Bryant
chooses to enter this deed to bind such its interest but on the proviso that it will only

become binding on Bryant when and if it acquires a legal interest in Phase 9

The Applicant and Aria have set up in pursuance of Clause 2.6(b) of the Principal
Agreement the Management Company which bears the name “Columbus Point

Management Limited”

National Westminster Bank plc joined in the Principal Agreement to confirm its

interest in the Application Site as mortgagee was bound but such its interest has since

been redeemed

THIS DEED WITNESSETH and it is hereby agreed by and between the Parties

hereto as follows:-

FURTHER DEFINITIONS

In this Deed the following expressions not defined in the Principal Agreement shall

have the meanings set out below

“the Control Chamber”

the structure and equipment therein shown black on the Variation Plan and which

equipment will control the operation of the Water Feature




“the Variation Plan”

the plan attached to this Deed of Variation

VARIATIONS

From the date hereof the Principal Agreement shall be varied as follows:

a)

b)

d)

“Phase 9” shall be taken to mean only that part of the Application Site as is edged
by the heavy black lines on the Variation Plan while Phase 11 shall be increased
correspondingly by the inclusion therein of all those five features listed (a) to (e)

in recital 6) above

In paragraph 1.1 of the Schedule on page 16 of the Principal Agreement “Phase 9
shall appear alongside Phase 11 instead of Phase 14 and for the avoidance of
doubt Phase 9 shall rank pari passu with Phase 11 while Phase 14 shall replace
Phase 9 and appear above Phase 10 for the purposes of the Principal Agreement

Paragraph 3.5 of the Schedule on page 20 of the Principal Agreement shall be
varied by the substitution of the expression “Phase 10” for the expression “Phase

9 in the last line

Sub-paragraph 5.3 on page 23 of the Principal Agreement shall be varied by the

deletion of “9” at the end of line one thereof and in the fifth line thereof

Sub-paragraph 5.7a) on page 25 shall have inserted at the beginning the words
“With the exception of Phase 9...”

Sub-para 5.12 on page 27 of the Principal Agreement shall be varied by deletion
of the existing text and the substitution therefor of the following text: “No more

than 90% of the dwellings to be constructed and completed on Phase 11 and shall
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3.1

be occupied before the Head of Planning has issued the Certificate of Satisfactory

Completion (Cyclepath and Permanent Coastal Access).”

g) Sub-clause 5.18 on page 29 of the Principal Agreement shall be varied by the
deletion of the expression “50%” and the substitution therefore of “90%” and by

the substitution for “9” (also in the first line) of the figure “11”

NEW COVENANTS
From the date hereof the Principal Agreement shall be construed as further varied by

the following covenants:
THE APPLICANT AND ARIA covenant with the Council that they will:
i) complete the Water Feature before the 31* December 2002

ii) complete Section B (of the Permanent Promenade) in so far as it is now bounded

by Phase 9 before the 30th June 2003

ii1) use all reasonable endeavours to procure that the Promenade (when completed in
its entirety to the Council’s satisfaction as provided by the Principal Agreement)
1s adopted by the Highway Authority as maintainable at public expense BUT
FURTHER that if after the elapse of the two years from the date the Head of
Planning expresses himself satisfied that the whole of the Promenade has been
satisfactorily completed the Highway Authority has not adopted the Promenade
as a publicly maintainable highway then the Applicant and Aria will promptly
transfer the Promenade with all necessary rights of access to the Management
Company procuring that it will thereupon become responsible for maintaining the
Promenade in good and safe condition to the Council’s satisfaction without

limitation of time




3.2 BRYANT covenants with the Council that it will:

iii)

comply with Clause 2.6 (b) of the Principal Agreement by procuring that all the
purchasers of individual dwellings upon Phase 9 join the Management Company
as shareholders or members and thus contribute a fair proportion of the costs of

maintaining the Water Feature

complete the construction of the refaining wall between Phase 9 and the
Promenade to the Council’s reasonable satisfaction before the 31st March 2003
PROVIDED THAT none of the dwellings to be constructed and completed on
that part of Phase 9 shown coloured pink on the Variation Plan shall be occupied
before the Head of Planning has issued a certification (“the Certificate of
Satisfactory Completion (Phase 9 Retaining Wall)”) confirming that the said

retaining wall has been constructed and completed to the Council’s satisfaction”

co-operate fully with the Applicant and Aria to allow them first to complete the
construction of the Water Feature (including the Control Chamber and the Canal
Walkways) and the Promenade and then bring them into use within the timescales

set by the Principal Agreement as amended hereby

3.3 THE APPLICANT ARIA AND BRYANT all covenant severally with the Council

that where any area or element of Landscaping in a Phase they are developing
adjoins an area or element of Landscaping in another Phase they will co-operate
with the adjoining developer to procure that (to the best extent their respective
programmes for construction of buildings and walls allow) those adjoining areas
or elements of Landscaping are provided at the same time in accordance with the
Landscape Documents and as early in the programme for the construction of the

relevant Phases as is reasonably possible and to the Council’s satisfaction



3.4

THE COUNCIL acknowledges and agrees with the Parties hereto that:

iii)

Subject to the provisions of this clause the parties will not be liable for any delay
in performing any of their obligations under this agreement or the Principal
Agreement caused by a Force Majeure Event as defined in subclause (v) below
The party claiming the Force Majeure Event will promptly notify the other parties
in writing of the reasons for the delay and the likely duration and will take all
reasonable steps to overcome the delay |

If the party claiming the Force Majeure Event has complied with subclause (ii) its
performance under this agreement or the Principal Agreement will be suspended
for the period that the Force Majeure Event continues and the party will have an
extension of time for performance which is reasonable

As regards the delay the party claiming the Force Majeure Event will take all
necessary steps to bring that event to a close or to find a solution by which this
agreement or the Principal Agreement may be performed despite the Force
Majeure Event

“Force Majeure Event” means an act of God including but not limited to fire,
flood, storm or other natural disaster; war; inability to obtain supplies; accident;

and breakdown of plant or equipment”

SUBJECT to the new covenants and other specific variations set out above the

Principal Agreement shall continue in full force and effect but where there is any

dispute or discrepancy between the interpretation of the Principal Agreement and this

Deed of Variation then this Deed of Variation shall be taken to prevail

MONTAGUE enters this Deed simply to confirm its agreement to it as a party to the

Principal Agreement
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IN WITNESS whereof the Parties have executed this Agreement as a Deed the day and year
before written ;

EXECVTED AS A dced BY

“BHHECOMMONSEAEW PROWTING
HOMES SOUTH EAST LIMITED

Nt St S

ac;h'ﬁhg

Director

Director/Secretary

LxecUTED AS A bEED B
THE-COMMONSEALof
ARIA HOMES LIMITED was

D:rectm

Director/Secretary

ExECUTED AS A D5 Ay

THE-COMMOEOASEAOf )
MONTAGUE DEVELOPMENTS )
LIMITEDW&S-a-f:ﬁ%Eé-ES—Phﬁ—BthHTE )
presenee-ef- 0\% )

THE COMMON SEAL of BRYANT
HOMES LTD was affixed to this Deed in the
presence of:-

THE COMMON SEAL of THE COUNCIL ) . ‘
OF THE BOROUGH OF EASTBOURNE ) O( ' pap LSl
was affixed to this Deed in the presence of: ’ .

Mayor

/._’\ . T
Authorised Si@tory
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