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DATED 2¢ VALNSY & 2001

PROWTING HOMES SOUTH EAST LIMITED (1)
And
ARIA HOMES LIMITED (2)

And ;

MONTAGUE DEVELOPMENTS LTD (3)
And

NATIONAL WESTMINSTER BANK PLC (4)

And

EASTBOURNE BOROUGH COUNCIL (5)

PLANNING OBLIGATION
BY AGREEMENT

under (inter alia) Section 106
Town & Country Planning Act 1990

Land at Areas B1 and B2 Sovereign Harbour
Eastbourne, East Sussex

Application EB/2000/0549/(RM)

Clarke Willmott and Clarke
St James Court
St James Parade
Bristol BS1 3LH
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THIS AGREEMENT is made the 2§ dayof  J o Y Two thousand and one

BETWEEN:

PARTIES

1) PROWTING HOMES SOUTH EAST LIMITED (Company registration number
628502) whose registered office is at Frays Court, 71 Cowley Road, Uxbndge,
Middlesex UBS 2AE (“the Applicant”).

2) ARIA HOMES LIMITED (Company registration number 2255033) whose
registered office is also at Frays Court aforesaid (“Aria”).

3) MONTAGUE DEVELOPMENTS LIMITED (Company registration number
708945) whose registered office is also at Frays Court aforesaid (“Montague”)

4) NATIONAL WESTMINSTER BANK PLC of 135 Bishopsgate London
EC2M 3UR (“the Bank™)

5) EASTBOURNE BOROUGH COUNCIL of the Town Hall, Grove Road,
Eastbourne, East Sussex (“the Council”).

RECITALS:

1) Words and phrases used in the Deed are defined in Clause 1

2) (a) Aria is the freehold owner of the Application Site being the registered

proprietor with freehold title absolute of the title ESX244897 at HM. Land
Registry at Portsmouth District Land Registry.



3)

4)

5)

6)

7)

8)
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(b)  The Council is the local planning authority for the purposes of the 1990 Act
and the 1972 Act for the area in which the Application Site is situated.

(¢)  Montague is the freehold owner of the Adjoining Land being the registered
proprietor with freehold title absolute of the title ESX 203181 at H M Land

Registry Portsmouth District Land Registry W

(d) The Bank holds:- >
(i) a charge over part of the Application Site dated 2\ December 2000 and
referred to in entry the Charges Register of Title ESX 244897, and
(ii) a charge over parts of the Adjoining Land dated 26 March 1997 and
referred to in entries 11 |and 12 in the Charges Register of Title ESX

}
203181 QIV" L W

The Applicant is a company within the same company grouping as Aria and

Montague and has submitted the Application.

The Council considers that certain planning obligations should be entered into as of

the date of this deed in respect of the Application Site.

The Council has agreed to issue the Planning Approval for the Development upon the

execution of this Deed.

The parties have agreed to enter into this Agreement pursuant to Section 106 of the
1990 Act Section 111 of the 1972 Act and all other powers enabling for the purpose
of regulating the development and use of the Application Site.

Montague joins in this Agreement to commit in so far as is necessary its interest in the

Adjoining Land

The Bank joins in this Agreement to bind its interests as chargee of parts respectively
of the Application Site joit
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NOW THIS DEED WITNESSETH and it is hereby agreed as follows:-

1.1

DEFINITIONS AND INTERPRETATION

Tn this Deed the following expressions shall have the meanings set out below

“the 1972 Act”
the Local Government Act 1972 as amended

“the 1990 Act”
the Town and Country Planning Act 1990 as amended.

“the Adjoining Land”
the land bounding the Application Site to the north and which is shown edged red on
the Adjoining Land Plan

“Adjoining Land Plan”

the plan annexed hereto marked as the “Adjoining Land Plan”

“the Applicant” “Aria” “the Bank” “Montague™ and “the Council” have the meanings

set out above under the heading “Parties”

“the Application”

the reserved matters application for the development of the Application Site dated 14
September 2000 bearing the Council’s reference number EB/2000/0549 (RM) which
proposes the crection of 452 dwellings on the Application Site in pursuance of outline

planning permission reference number EB/1994/0456(OL)

“the Application Site”
the land at Areas Bl and B2 Atlantic Drive Sovereign Harbour Eastbourne East

Sussex shown edged red on the Site Plan
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“Approved Details”

any approval or consent given by the Head of Planning in accordance with the

provisions of this Agrecment

“the Canal System”

the canal system intended to be constructed on that part of the Application Site
shown hatched blue on the Site Plan comprising:

a) the structure of the canal system including its walls floor and stepped sides

b) the tiled or other finished surfaces

¢) pumping system lighting and fountains

d) electrical systems for the pumping system lighting and fountains

¢) storage tanks for collection of rain water from buildings to be constructed on the

Application Site and ducting from the storage tanks to the canal system

“the Canal Walkways”
the walkways intended to be constructed immediately adjoining and in the vicinity of
the Canal System and which are shown coloured pink on the Site Plan including

drainage and lighting for the walkways and the bridges

“the Central Section”
that part of the Canal System as is identified on the Site Plan and marked by thin

vertical blue lines

“commenced” and “commencement”

the carrying out of a “material operation” as that term is defined in Section 56(4) of

the 1990 Act

“the Cyclepath”
the access route for use by cyclists and pedestrians intended to be constructed on that
part of the Application Site coloured blue and blue with purple hatching on the Site

Plan such access route to include lighting signing and secure cycle parking
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“the Developer”
a) Aria and
b) the Applicant in the event that the Applicant acquires an interest in the Application

site

“the Development”
the development authorised by the planning permission EB/ EB/1994/0456(OL) and
the Planning Approval

“the Green Walkways”
the walkways intended to be constructed upon those parts of the Application Site

coloured green on the Site Plan

“Ground Works”

any works of levelling or ground consolidation (but excluding top soil) or as may be
necessary for road laying or construction or the excavation and provision of drainage
channels, pipes, sewers and service mains for the provision of gas, water, electricity
or communication signals and which are necessary for the development of the
Application Site and which are required to be laid through more than one Phase but
for the avoidance of doubt this definition of Ground Works shall not include any

works of construction of buildings

“the Head of Planning”
the Council’s Head of Planning for the time being or such other officer as may be

nominated by the Council

“the Landscape Documents”

a) The Landscape Policy Statement by James Blake Associates
b) The Landscape Management Plan Revision A 09.07.01 produced by James Blake
Associates

¢) Drawing Number JBA 00/704-06 Revision A produced by James Blake Associates
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All of which are annexed hereto

“the Landscaping”

the landscaping intended to be provided on the Application site and comprising:

a) the hard landscaping and in particular all external surfaces structures fittings and
features including boundaries walls fencing railings seating planting supports and
protection litter bins and lighting and

b) soft landscaping

‘CLeg 1!’
that part of the Canal System to the south of the Central Section as identified on the
Site Plan

“Leg 2,5
that part of the Canal System to the east of the Central Section as identified on the
Site Plan

GELeg 3’5
that part of the Canal System to the north of the Central Section as identified on the
Site Plan

“Management Company”’

the management company to be set up by Aria as provided in clause 2.6(b) below

“the Manual for Estate Roads”
the East Sussex County Council’s Manual for Estate Roads Design Guide and
Specification 1995 Edition and any document or documents directly or indirectly

amending or replacing it
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“the Overflow Drainage System”
the overflow drainage system intended to link the Canal System to the Southern

Harbour of Sovereign Harbour and which will drain excess water from the Canal

system

“the Overflow Drainage System Land”
the route for the Overflow Drainage System being the land beneath the black dashed
line shown on the Site Plan leading from the northern end of the Water Feature to the

Southern Harbour of Sovereign Harbour

“the Permanent Coastal Access”

that access route intended to be constructed on that part of the Application Site
hatched purple and coloured blue with purple hatching for the use of maintenance and
cmergency vehicles including any as may be needed to repair and maintain the sea
defences adjoining the land coloured yellow on the Site Plan such construction to be

in accordance with the Manual for Estate Roads

“the Permanent Promenade”
the promenade intended to be constructed on that part of the Application Site as is

coloured yellow on the Site Plan such promenade to include life belts guard rails

public seating and litter bins

“the Permanent Residential Access”
that access route intended to be constructed on that part of the Application Site
hatched red for public access on foot and bicycle and also by vehicle such

construction to be in accordance with the Manual for Estate Roads

“Phases”

refers to the phases by which it is intended the Development shall be carried out and
which are each shown edged by heavy green lines on the Site Plan and which are
numbered and marked respectively thereon as 8, 9, 10, 11, 12, 14 and “Phase” shall be

construed accordingly
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“the Planning Approval”
the approval to be granted by the Council pursuant to the Application in the form of

the draft annexed hereto

“the Planning Obligations”
the planning obligations specified in the Schedule hereto

“the Quality Concept”
the document annexed hereto marked ‘Quality Concept’ and which is intended to

guide the construction operation and maintenance of the Water Feature

“Risk Assessment”
a risk assessment carried out by the Risk Consultant which shall include a site visit

and the scope of which shall be to make recommendations to ensure that the Water

Feature is safe for use by the public

“Risk Consultant”

an independent consultant who has not designed the Works and who has been

approved in writing by the Council
“The Sales Complex “
that part of the Application Site as is edged with a heavy black line and marked “Sales

Complex” on the Site Plan.

“Section A”

that part of the Permanent Promenade as identified on the Site Plan

“Section B”

that part of the Permanent Promenade as identified on the Site Plan

“Section C”
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that part of the Permanent Promenade as identified on the Site Plan

“the Site Plan”
the plan annexed to this Deed and marked “Site Plan”

“the Temporary Coastal Access”

that access route intended to be constructed on that part of the Application Site
hatched purple and coloured blue with purple hatching for the use of maintenance and
emergency vehicles including any as may be needed to repair and maintain the sea

defences adjoining the land coloured yellow on the Site Plan

“the Temporary Promenade”

the footpath described in paragraph 5.1 of the Schedule

“the Temporary Residential Access”
that access route intended to be constructed on that part of the Application Site
hatched red for emergency access for the public on foot and bicycle and also by

vehicle and for emergency vehicles

“the Walkways”
the Cyclepath the Green Walkways the Temporary Coastal Access the Permanent
Coastal Access the Temporary Promenade the Permanent Promenade the Temporary

Residential Access and the Permanent Residential Access

“the Water Feature”

a) the Canal System

b) the Overflow Drainage System and measures for linking the Central Section
Leg 1 Leg 2 and Leg 3 to the Overflow Drainage System

c) the Canal Walkways

d) all sculptures intended to be set within the Water Feature

“the Water Feature Sections™
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1.2

1.3

1.4

1.5

1.6

1.7

Those drawings produced by Aquaprism numbered 6, 7 and 9 attached hereto and

marked “Water Feature Sections”

“the Works”
the works comprising the carrying out and completion of the Landscaping the

Walkways and the Water Feature

References in this Deed to any party or person shall include the successors in title of
that party or person and any party or person claiming through or under them and
where a party or person includes more than one person any obligations of that party or

person shall be joint and several

Words in this Deed importing the singular meaning shall where the context so admits

include the plural meaning and vice versa

Words in this Deed of the masculine gender shall include the feminine gender and

vice versa and words denoting natural persons shall include corporations and vice

versa

Words in this Deed denoting an obligation on a party or person to do an act matter or
thing include an obligation to procure that it be done and words placing a party or

person under a restriction include an obligation to procure that it be done and words
placing a party or person under a restriction include an obligation not to permit or

allow infringement of the restriction

In this Deed any reference to an enactment or statutory instrument includes a
reference to it as amended (whether before or after the date of this Deed) and to any
other enactment or statutory instrument which may, after the date of this Deed,

directly or indirectly replace it with or without amendment

The headings in this Deed shall not be taken into consideration in its interpretation or

construction
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1.9

1.10

1.11

2.1

2.2

Nothing in this Deed shall be construed as a grant of planning permission

Where any obligation in this Agreement requires that particular works structures or
other features of the Development require to be maintained and/or repaired then
unless otherwise stated in this Agreement that obligation shall continue unless and
until the particular works structure or feature become maintainable at public expense
whether through an Agreement made under Section 38 of the Highways Act 1980 or

otherwise

The Council and the Developer agree that the Management Plan listed within the
Landscape Documents, the Quality Concept and the Maintenance programme for the
Water Feature referred to paragraph 3.1 of the Schedule are acceptable in principle
but they reserve the right to agree variations to those documents within 6 wecks of the
date hereof and the Developer agrees to use all reasonable endeavours to achieve such
agreement with the Council and that thereafter it will only carry out the works

specified therein in accordance with the amendments thereto approved by the Council

In the event of any discrepancy or apparent conflict between the wording of this
Agreement and the provisions of any of the documents attached hereto the wording of

this Agreement shall prevail
THE PLANNING OBLIGATIONS

This Agreement is made pursuant to Section 106 of the 1990 Act Section 111 of the
1972 Act and all other powers enabling for the purpose of regulating the development
and use of the Application Site

The Planning Obligations are listed in the Schedule hereto and are planning

obligations made pursuant to Section 106 of the 1990 Act and may be enforced by the

Council
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2.4

2.5

2.6(a)

2.6(b)

2.6(c)

Save for Clause 5 which shall be of immediate effect the Planning Obligations shall
not come into effect until the Planning Approval has been issued and development in

pursuance thereof has been commenced

The Applicant agrees with the Council to observe and perform the Planning

Obligations (in the event that it acquires an interest in the Application Site)

Subject to clause 2.6 below Aria agrees with the Council to observe and perform the
Planning Obligations including those specified as being the responsibility of the
Applicant

Subject to clause 2.6(b) below neither Aria nor the Applicant shall be liable for any
breach of the Planning Obligations relating to any particular Phase of the
Development after it has disposed of its entire freehold interest in that Phase unless
and to the extent it held such an interest at the date the breach occurred save that the
obligations as to Landscaping in paragraphs 4 6.5 and 7 of the Schedule shall
continue to be binding on Aria and Prowting until they have been fully complied with

Before any of the dwellings to be constructed on Phases 9 10 or 11 are sold or leased
to those intending to occupy them the Developer shall procure that there is set up and
registered at the Company’s Registry the Management Company the principal
objectives of which shall be the proper maintenance and management of the common
parts of Phases 9 10 and 11 and the Water Feature and the Developer shall procure
that in setting up the Management Company that its shareholders or members shall so
soon as is practicable comprise the owners or lessees as the case may be being the
occupiers of all the dwellings to be constructed upon Phases 9 10 and 11 and their

respective successors in perpetuity

The Council agrees that it will not enforce against the occupiers or owners for the
time being of individual dwellings on the Application Site such of the obligations
herein as require physical works of construction or installation provided that the said

occupiers and owners shall not be released from the obligations herein as require
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2.7

28

2.9(a)

continuing maintenance management or repair contained in paragraph 6 of the

Schedule

Montague joins in to this Deed to confirm that it agrees as freeholder of the Adjoining
Land that the Overflow Drainage System may discharge into the Southern Harbour
and that the Overflow Drainage System may accordingly be installed and forever
thereafter maintained to the extent that the Overflow Drainage System protrudes into
the Adjoining Land and the Montague consents to the Adjoining Land being bound by
paragraph 3.6 of the Schedule

The Bank joins in to this Deed and agrees that its interests in the Application Site-and-
the-Adjoining Land referred to in the recitals to this Deed are postponed to this Deed
and that this Deed shall have priority to such interests

Subject to sub-clause (b) below where any approval consent certificate or sign of
satisfaction is sought in relation to this Agreement or any of its provisions by one
party hereto from another then such approval consent certificate or sign shall not be

unreasonably withheld or delayed.

(b) In respect of any consent sought by the Developer for a change in the order of the

Development specified in paragraph 1.1 of the Schedule:

i) the Developer’s application for consent shall include proposals for all
consequential changes in this agreement arising from the proposal to vary the
order of the Development and in particular the Developer shall propose
consequential changes to all provisions in this agreement incorporating

reference to a Phase or Phases

i1) the Council shall not be required to consent to any variations in the order of
the Development that would result in Planning Obligations that are any less

favourable to it than those currently contained in this agreement
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2.10

ii1) any change in the order of the Development shall only become operative on
the completion of a Deed of variation of this agreement incorporating the new

order of development and the consequential changes and

v) on the execution of any said Deed of variation the Developer shall pay the
Council’s reasonable legal and other costs of and incidental to the preparation

of the Deed of vanation

Any approval consent certificate or sign of satisfaction in relation to this Agreement

shall be given in writing

ASSURANCES

Nothing in this Deed shall fetter or restrict the discretion of the Council in the

exercise of its power under any statutory enactment or other enabling power
SECTION 52 AGREEMENT

The Council acknowledges that in respect of the Application Site the provisions
contained in this Agreement satisfy the requirement to provide a pedestrian right of

way contained in clause 13(8) of the Agreement dated 20 May 1988 made under
section 52 of the Town and Country Planning Act 1971.

COUNCIL’S LEGAL COSTS

On the exccution of this Agreement the Applicant shall pay the Council’s reasonable

legal costs of and incidental to the preparation of this Agreement

LAND CHARGE

This Deed shall be registered as a Local Land Charge under Section 1 of the Local
Land Charges Act 1975.

AFR\Prowting\Sovereign Harbour\5106 Agreement
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7. THIRD PARTIES

The parties hereto confirm that it is not intended that this agreement shall create any
rights in favour of any third parties and further that the Contracts (Rights of Third
Parties) Act 1999 is hereby excluded

8. THE PLANNING APPROVAL

The Council agrees that it will issue the Planning Approval to the Applicant within 3
working days of the date hereof.

IN WITNESS whereof the partics have executed this Agreement as a Deed the day and year

first before written

SCHEDULE
(The Obligations)

1. The order of the Development

1.1 Unless the written consent of the Council to do otherwise is first obtained the
Developer shall construct the buildings within the Development in the following

order:-

Phase 8 Phase 12 and the Sales Complex
Phases 11 and 14

Phase 9

Phase 10

AF\Prowting\Sovereign Harbour\5106 Agreemsnt
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1.2

2.1

And whilst the Developer may execute Ground Works across the Application Site at
such times and in such order as he shall in his own discretion decide any other
construction shall not commence upon any Phase until the structural and external
works on all buildings in the previous Phase have been completed (unless the written

consent of the Head of Planning is otherwise first obtained)

For the avoidance of doubt the Parties hereto hereby express their understanding and

agreement that

a) no failure to comply or any delay in complying with any obligations as are to be
carried out or complied with on or in respect of Phase 8 shall impose or infer any
obligation on the Developer to delay any works or occupations of dwellings on any

other Phase and

b) likewise no failure to comply or any delay in complying with any obligation as are
to be carried out or complied with on or in respect of Phases other than Phase 8
shall impose or infer any obligation on the Developer to delay any works or

occupations of dwellings on Phase 8

¢) that this Agreement does not bind Phase 12 nor the Sales Complex save in respect
of the Green Walkway as runs through the Sales Complex and to which paragraph
5.7(c) of the Schedule applies an(} providing they have first obtained all or any
approvals necessary under this Ag?pement in respect of Phase 11 the Developers

may start the construction of buildings on Phase 11 at a time of their own choosing
Temporary Access Provisions
The Temporary Coastal Access
a) By the 31 December 2002 the Developer shall provide the Temporary Coastal

Access to the reasonable satisfaction of the Head of Planning and to a sufficient

standard as allows the passage of emergency vehicles and the Developer shall
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b)

thereafter maintain the Temporary Coastal Access for that purpose and shall

keep it clear and unobstructed

Until such time as the Permanent Coastal Access is available the Developer
shall permit the Temporary Coastal Access to be used by the emergency
services including any as may be needed to repair and maintain the sea defences
adjoining the land coloured yellow on the Sitc Plan and the Developer shall

permit such access on foot and with vehicles

From the date of this agreement and until completion of the Temporary Coastal
Access the Developer shall keep the route of the proposed Temporary Coastal

Access clear and unobstructed

The Temporary Residential Access

23

)

b)

Within 3 months of the commencement of the Development on Phase 8 the
Developer shall provide the Temporary Residential Access to the reasonable
satisfaction of the Head of Planning and to a sufficient standard as allows the
passage of vehicles and the Developer shall thereafter maintain the Temporary

Residential Access for that purpose and shall keep it clear and unobstructed

Until such time as the Permanent Residential Access is available the Developer
shall permit the Temporary Residential Access to be used during an in
emergency by:

persons who are living on the Adjoining Land and their visitors

the emergency and public services and

the public utilities

and the Developer shall permit such access on foot and bicycle and also by

vehicle
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3.1

d)

In paragraph 2.3b) above “emergency” means the temporary or permanent
closure of all or part of the road shown coloured brown on the Adjoining Land

Plan

From the date of this agreement and until completion of the Temporary
Residential Access the Developer shall keep the route of the proposed

Temporary Residential Access clear and unobstructed

The Water Feature

a)

b)

Subject to paragraph 3.1c) below and prior to the commencement of the
Development the Developer shall submit to and gain the approval of the Head

of Planning for:-

The Water Feature and its construction details

The protective measures for the Water Feature necessary during the construction
work on the Development surrounding it.

A scheme for the operation of the lighting and fountains comprised in the Canal
System

A programme for the works necessary to complete the Water Feature including
the measures for connecting Legs 1 2 and 3 satisfactorily to the Overflow
Drainage System

A programme for the repair maintenance and cleaning of the Water Feature
following its construction

A scheme for the periods when the lighting comprised in the Canal Walkway

will be operated

Prior to commencement of the Development the Developer shall submit to the
Head of Planning evidence that it has all necessary easements and consents for
the construction and completion of the Overflow Drainage System and the
Development shall not be commenced until the Head of Planning confirms that

he is so satisfied
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3.2

3.3

3.4

35

¢)  Paragraphs 3.1a) and b) above shall not apply to those parts of the Development

to be constructed on Phases 8 and 12 and on the Sales Complex

The details referred to in paragraph 3.1 above shall be based upon:-
a) The Landscape Documents

b) The recommendations contained in the Risk Assessment

c) The Quality Concept

d) The Water Feature Sections

The Water Feature shall be constructed and completed by the Developer in the

following manner:-

The Central Section Leg 1 and the Drainage Overflow System shall be
constructed and completed before 50% of the dwellings on Phase 11 are

occupied; and

Leg 2 and Leg 3 shall be constructed and completed before 50% of the

dwellings on Phase 9 are occupied.

When he is satisfied that the Central Section and Leg 1 of the Water Feature have
been satisfactorily constructed and completed in their entirety the Head of Planning
shall issue to the Developer a certificate (the Certificate of Satisfactory Completion
(Central Section and Leg 1)) and no more than 50% of the dwellings to be constructed

and completed on Phase 11 shall be occupied before that certificate has been issued.

When he is satisfied that Leg 2 and Leg 3 of the Water Featurc have been
satisfactorily constructed and completed in their entirety the Head of Planning shall
issue to the Developer a certificate (the Certificate of Satisfactory Completion ( Leg 2
and Leg 3)) and no more than 50% of the dwellings to be constructed and completed

on Phase 9 shall be occupied before that certificate has been issued.
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3.6

41

a)  Subject to paragraph 3.6b) below the Overflow Drainage System Land shall not
without the prior consent of the Head of Planning expressed to be given under
this Agreement be used or otherwise developed for any purpose other than is

shown on the Site Plan

b)  The Overflow Drainage System Land shall be reserved for the construction and

completion of the Overflow Drainage System
Landscaping

Prior to commencement of the Development on any of Phases 9 10 11 and 14 the
Developer shall submit to and gain the approval of the Head of Planning to the
following details of the Landscaping in respect of all of the said Phases 9 10 11 and
14:-

The specification

The planting schedule
The layout

The special features

The programme for installation and completion of the Landscaping on each Phase.

The relationship between hard and soft landscaping including finished levels with
spot heights.

The relationship between the Landscaping in the Phase for which approval is then
being sought and the adjoining Phase/s of the Development

The programme for the maintenance and cleaning of the Landscaping in each Phase

including quality standards and indicative frequencies based on British Standards

b}  Prior to the commencement of the Development on Phase 8 the Developer shall
submit and gain the approval of the Head of Planning to the details specified in
paragraph 4.1 above of the Landscaping in so far as they relate to Phase 8 alone
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4.2

4.3

4.4

4.5

4.6

The details to be submitted under paragraph 4.1 above shall be based upon the

Landscape Documents

Any feature or part of the Landscaping that fails within more than one of Phases 9 10
11 12 and/or 14 shall (unless the Head of Planning otherwise first approves) be

completed as part of the first of those Phases to be commenced

When he is satisfied that the Landscaping in a Phase has been satisfactorily completed

in its entirety the Head of Planning shall issue a Certificate of Satisfactory Completion

(Landscaping) in respect of that Phase

The Developer shall complete the Landscaping within each Phase before the end of
the last full planting season following the completion of construction of buildings in
that Phase and the Developer shall complete the provision of the Landscaping n
Phase 10 (the last Phase to be constructed) within one calendar year of the substantial
completion of all buildings on that last Phase and in this context “substantial
completion” shall disregard any internal works and fitting out but shall be judged in

the reasonable discretion of the Head of Planning
Unless the Head of Planning otherwise first consents in writing: -

() No more than 90% of the dwellings to be constructed and completed in a Phase
shall be occupied until the Head of Planning has issued a Landscaping
Certificate of Satisfactory Completion (Landscaping) in respect of that Phase

(b) No more than 50% of the dwellings to be constructed and completed in the next
Phase shall be occupied until the Head of Planning has issued a Landscaping
Certificate of Satisfactory Completion (Landscaping) in respect of the preceding
Phase and in this context “next Phase” and “preceding Phase” shall be

determined by the order of development specified in paragraph 1.1 above
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5.1

5.2

53

Public Access Temporary and Permanent

Temporary Promenade

a)

b)

Within one month of the date of this agreement the Developer shall provide a
route (“the Route™) at least 5 metres wide along the entire length of that part of
the Application Site coloured yellow on the site Plan and the Developer shall
also provide a level footpath (“the Footpath™) at least 3 metres wide within the

area comprising the Route

Until such time as the Permanent Promenade is available the Developer shall:

permit members of the public to have pedestrian access along the Footpath
permit the Route to be used by the emergency services and any services as may
be needed to repair and maintain the sea defences adjoining the land coloured
yellow on the Site Plan such access to be on foot and with vehicles keep the
Route clear and unobstructed until such time as the Permanent Promenade is
available and maintain the Footpath in a clean and safe condition in accordance
with the approved maintenance and cleaning programmes approved by the Head

of Planning

The specification for the Footpath and the maintenance and cleaning programme

shall first be approved by the Head of Planning.

Approvals

a)

Prior to the commencement of the construction of the Development on Phases 9
10 11 and 14 the Developer shall submit to and gain the approval of the Head of
Planning to the following details of the Green Walkways the Permanent
Promenade the Permanent Coastal Access and the Cyclepath for all of the said
Phases 9 10 11 and 14 and Phase 12 and the Sales Complex:-
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b)

The construction and surfacing details

A Programme for the repair maintenance and cleaning of the Green Walkways
the Permanent Promenade the Permanent Coastal Access and the Cyclepath
including lighting

A scheme showing the periods when the lighting will be operational

A programme for their construction

Prior to the commencement of the construction of the Development on Phase 8
the Developer shall submit to and gain the approval of the Head of Planning to
the following details of the Green Walkways and the Permanent Residential

Access in so far as they relate to Phase 8 alone:-

The construction and surfacing details

A Programme for the repair maintenance and cleaning of the Green Walkways
the Permanent Residential Access including lighting

A scheme showing the periods when the lighting will be operational

A programme for their construction

Such details shall be accompanied by a Stage Two Safety Audit being such audit as is

specified in the East Sussex County Council’s “Safety Audit Policies and Procedures”

Such details shall:

a) be based upon the Manual for Estate Roads

b) incorporate the recommendations contained in the Stage Two Safety
Audit and

c) provide for continuity in terms of materials and design

Green Walkways
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5.6

5.7

5.8

When he is satisfied that the Green Walkways in a Phase have been satisfactorily

completed in their entirety the Head of Planning shall issue a Certificate of

Satisfactory Completion (Green Walkways) in respect of that Phase

a)

b)

Construction of buildings in the next Phase shall not be commenced until the
Head of Planning has issued a Certificate of Satisfactory Completion (Green
Walkways) in respect of the preceding Phase and in this context “next Phase”
and “preceding Phase” shall be determined by the order of development
specified in paragraph 1.1 above or any variation of that phasing as is agreed by

the parties in accordance with clause 2.9 b) above

No more than 90% of the dwellings to be constructed and completed in Phase
10 shall be occupied until the Head of Planning has issued a Certificate of
Satisfactory Completion (Green Walkways) for Phase 10

No more than 90% of the dwellings to be constructed and completed in the
Sales Complex shall be occupied until the Head of Planning has issued a
Certificate of Satisfactory Completion (Green Walkways) for the Sales

Complex

Upon the issuing by the Head of Planning of a Certificate of Satisfactory Completion
(Green Walkways) the Green Walkway falling within that Phase shall be open to the

public as follows:

2)

b)

Subject to paragraphs 5.8(b) below the said sections of the Green Walkways
shall be open for free and uninterrupted public access on foot on every day
throughout the year for twenty-four hours a day for ever thereafier or until the
said sections of the Green Walkway become public highway maintainable at

public expense

With the prior approval of the Head of Planning and subject to any conditions

specified in the approval public access over the said sections of the Green
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Walkways or any part of them may be withdrawn if this is required for the
purpose of maintenance and repair of the Green Walkways provided that any

period of closure shall not exceed the period specified in the approval

Canal Walkway

Upon the issuing by the Head of Planning of the Certificate of Satisfactory

Completion (Ceniral Section and Leg 1) the Canal Walkway falling within the Central

Section and Leg 1 shall be open to the public as follows:

a)

b)

Subject to paragraphs 5.9(b) and (c) below the said sections of the Canal
Walkway shall be open for free and uninterrupted public access on foot on every

day throughout the year for twenty four hours a day

At the Developer’s discretion public access may be withdrawn during the period
commencing 30 minutes after sunset and 30 minutes before sunrise provided
that any barrier or other means of excluding access by the public during this

period shall not be constructed erected or used without the prior approval of the

Head of Planning

With the prior approval of the Head of Planning and subject to any conditions
specified in the approval public access over the said sections of the Canal
Walkway or any part of them may be withdrawn if this is required for the
purpose of maintenance and repair of the Canal Walkway or the Canal System

provided that any period of closure shall not exceed the period specified in the

approval

510 Upon the issuing by the Head of Planning of the Certificate of Satisfactory

Completion (Leg 2 and Leg 3) the Canal Walkway falling within Leg 2 and Leg 3

shall be open to the public as follows:
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5.11

5.12

5.13

b)

Subject to paragraphs 5.10(b) and (c) below the said sections of the Canal
Walkway shall be open for free and uninterrupted public access on foot on every

day throughout the year for twenty-four hours a day

At the Developer’s discretion public access may be withdrawn during the period

commencing 30 minutes after sunset and 30 minutes before sunrise

With the prior approval of the Head of Planning and subject to any conditions
specified in the approval public access over the said sections of the Canal
Walkway or any part of them may be withdrawn if this is required for the
purpose of maintenance and repair of the Canal Walkway or the Canal System
provided that any period of closure shall not exceed the period specified in the

approval

The Cyclepath and Permanent Coastal Access

When he is satisfied that the Cyclepath and the Permanent Coastal Access have been

satisfactorily completed in their entirety the Head of Planning shall issue a Certificate

of Satisfactory Completion (Cyclepath and Permanent Coastal Access)

Construction of buildings in Phase 9 shall not be commenced until the Head of

Planning has issued the Certificate of Satisfactory Completion (Cyclepath and

Permanent Coastal Access)

Upon the issuing by the Head of Planning of the Certificate of Satisfactory

Completion (Cyclepath and Permanent Coastal Access) the Cyclepath and the

Permanent Coastal Access shall be open to the public as follows:

a)

Subject to paragraph 5.13(b) below the Cycleway shall be open for free and
uninterrupted public access on foot and also on bicycle on every day throughout
the year for twenty four hours a day for ever thereafter or until the Cyclepath

becomes public highway maintainable at public expense
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d

With the prior approval of the Head of Planning and subject to any conditions
specified in the approval public access over the Cyclepath or any part of it may
be withdrawn if this is required for the purpose of maintenance and repair of the
Cyclepath provided that any period of closure shall not exceed the period
specified in the approval

Subject to paragraph 5.13(d) below the Permanent Coastal Access shall be open
for free and uninterrupted public access on foot and bicycle and with
maintenance and emergency vehicles and such other vehicles as the Council
may authorise on every day throughout the year for twenty four hours a day for
ever thereafier or until the Permanent Coastal Access becomes public highway

maintainable at public expense

With the prior approval of the Head of Planning and subject to any conditions
specified in the approval public access over the Permanent Coastal Access or
any part of it any be withdrawn and re-routed and / or diverted if this is required
for the purposc of maintenance and repair of the Permanent Coastal Access

provided that any period of closure shall not exceed the period specified in the

approval

The Permanent Promenade

5.14 When he is satisfied that Section A of the Permanent Promenade has been

5.15

satisfactorily completed in its entirety the Head of Planning shall issue a Certificate of

Satisfactory Completion (Section A Permanent Promenade)

No more than 50% of the dwellings to be constructed and completed on Phase 11

shall be occupied before the Head of Planning has issued the Certificate of

Satisfactory Completion (Section A Permanent Promenade)
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5.16 Upon the issuing by the Head of Plamming of the Certificate of Satisfactory

5.17

5.18

5.19

Completion (Section A Permanent Promenade) Section A of the Permanent

Promenade shall be open to the public as follows:

a)  Subject to paragraph 5.16(b) below Section A of the Permanent Promenade
shall be open for free and uninterrupted public access on foot and bicycle and
with maintenance and emergency vehicles and such other vehicles as the
Council may authorise on every day throughout the year for twenty four hours a
day for ever thereafter or until Section A of the Permanent Promenade becomes

public highway maintainable at public expense

b)  With the prior approval of the Head of Planning and subject to any conditions
specified in the approval public access over Section A of the Permanent
Promenade or any part of it may be withdrawn and re-routed and / or diverted if
this is required for the purpose of maintenance and repair of Section A of the
Permanent Promenade provided that any period of closure shall not exceed the

prior specified in the approval

When he is satisfied that Section B of the Permanent Promenade has been
satisfactorily completed in its entirety the Head of Planning shall issue a Certificate of

Satisfactory Completion (Section B Permanent Promenade)

No more than 50% of the dwellings to be constructed and completed on Phase 9 shall
be occupied before the Head of Planning has issued the Certificate of Satisfactory

Completion {Section B Permanent Promenade)

Upon the issuing by the Head of Planning of the Certificate of Satisfactory
Completion (Section B Permanent Promenade) Section B of the Permanent

Promenade shall be open to the public as follows:

a)  Subject to paragraph 5.19(b) below Section B of the Permanent Promenade shall

be open for free and uninterrupted public access on foot and bicycle and with
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b)

maintenance and emergency vehicles and such other vehicles as the Council
may authorise on every day throughout the year for twenty four hours a day for
ever thereafter or until Section B of the Permanent Promenade becomes public

highway maintainable at public expense

With the prior approval of the Head of Planning and subject to any conditions
specified in the approval public access over Section B of the Permanent
Promenade or any part of it may be withdrawn and re-routed and / or diverted if
this is required for the purpose of maintenance and repair of Section B of the
Permanent Promenade provided that any period of closure shall not exceed the

prior specified in the approval

520 When he is satisfied that Section C of the Permanent Promenade has been

5.21

522

satisfactorily completed in its entirety the Head of Planning shall issue a Certificate of

Satisfactory Completion (Section C Permanent Promenade)

No more than 50% of the dwellings to be constructed and completed on Phase 14

shall be occupied before the Head of Planning has issued the Certificate of

Satisfactory Completion (Section C Permanent Promenade)

Upon the issuing by the Head of Planning of the Certificate of Satisfactory

Completion (Section C Permanent Promenade) Section C of the Permanent

Promenade shall be open to the public as follows:

a)

Subject to paragraph 5.22(b) below Section C of the Permanent Promenade shall
be open for free and uninterrupted public access on foot and bicycle and with
maintenance and emergency vehicles and such other vehicles as the Council
may authorise on every day throughout the year for twenty four hours a day for
ever thereafter or until Section C of the Permanent Promenade becomes public

highway maintainable at public expense
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b)  With the prior approval of the Head of Planning and subject to any conditions
specified in the approval public access over Section C of the Permanent
Promenade or any part of it may be withdrawn and re-routed and / or diverted if
this is required for the purpose of maintenance and repair of Section C of the
Permanent Promenade provided that any period of closure shall not exceed the

prior specified in the approval

The Permanent Residential Access

5.23

5.24

5.25

When he is satisfied that the Permanent Residential Access has been satisfactorily
completed in its entirety the Head of Planning shall issue a Certificate of Satisfactory

Completion (Permanent Residential Access)

No more than 90% of the dwellings to be constructed and completed in Phase 8 shall
be occupied before the Head of Planming has issued the Certificate of Satisfactory

Completion (Permanent Residential Access)

Upon the issuing by the Head of Planning of the Certificate of Satisfactory
Completion (Permanent Residential Access) the Permanent Residential Access shall

be open to the public as follows:

a)  Subject to paragraph 5.25(b) below the Permanent Residential Access shall be
open for free and uninterrupted access in emergencies (as that term is defined in

paragraph 2.3c) of this Schedule) by:

persons who are living on the Adjoining Land and their visitors the
emergency and public services and the public utilities and the
Developer shall permit such access on foot and bicycle and also by
vehicle for ever thereafter or until the Permanent Residential
Emergency Access becomes public highway maintainable at public

expense
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6.1

6.2

6.3

6.4

b}  With the prior approval of the Head of Planning and subject to any conditions
specified in the approval public access over the Permanent Residential Access
or any part of it may be withdrawn if this is required for the purpose of
maintenance and repair of the Permanent Residential Access provided that any

period of closure shall not exceed the period specified in the approval

Maintenance

Water Feature

The Developer shall from the moment the Head of Planning issues the Certificate of
Satisfactory Completion (Central Section and Leg 1) for ever thereafter maintain the
Central Section and Leg 1 and all its attendant parts including the Overflow Drainage
System in good clean and operational order free of litter in accordance with the

maintenance scheme approved by the Head of Planning under clause 3.1 above.

The Developer shall from the moment the Head of Planning issues the Certificate of
Satisfactory Completion (Leg 2 and Leg 3) for ever thereafter maintain Leg 2 and Leg
3 and all its attendant parts including the Overflow Drainage System in good clean
and operational order free of litter in accordance with the maintenance scheme

approved by the Head of Planning under clause 3.1 above.

The Developer shall operate the lighting and fountains in the Canal System in
accordance with the operating scheme approved by the Head of Planning under

paragraph 3.1 above

The Developer shall operate the lighting in the Canal Walkways in accordance with
the scheme approved by the Head of Planning under paragraph 3.1 above
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Landscaping

6.5

From the moment the Head of Planning issues a Certificate of Satisfactory

Completion (Landscaping):-

a)  the Developer shall maintain the Landscaping for that Phase in accordance with
the maintenance scheme approved by the Head of Planning under paragraph 4.1

above for ever thereafter; and

b)  within 12 months following the completion of each Phase the Developer shall
replace all dead dying damaged or diseased plants planted within that Phase and
shall continue to replace them to the extent required by the Head of Planning
until such planting in the Phase concerned has become successfully established

to the satisfaction of the Head of Planning.

Green Walkways — Cyclepath — Permanent Coastal Emergency

Access — Permanent Promenade

6.6

6.7

6.8

From the moment the Head of Planning issues a Certificate of Satisfactory
Completion (Green Walkways) the Developer shall maintain the Green Walkways in
that Phase in accordance with the scheme approved by the Head of Planning under

paragraph 5.3 above for ever thereafter

From the moment the Head of Planning issues the Certificate of Satisfactory
Completion (Cyclepath and Permanent Coastal Access) the Developer shall maintain
the Cyclepath and Permanent Coastal Access in accordance with the scheme approved

by the Head of Planning under paragraph 5.3 above for ever thereafter

From the moment the Head of Planning issues the Certificate of Satisfactory
Completion (Section A Permanent Promenade) the Developer shall maintain Section
A of the Permanent Promenade in accordance with the scheme approved by the Head

of Planning under paragraph 5.3 above for ever thereafter
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6.9

6.10

6.11

6.12

7.1

7.2

From the moment the Head of Planning issues the Certificate of Satisfactory
Completion (Section B Permanent Promenade) the Developer shall maintain Section
B of the Permanent Promenade in accordance with the scheme approved by the Head

of Planning under paragraph 5.3 above for ever thereafter

From the moment the Head of Planning issues the Certificate of Satisfactory
Completion (Section C Permanent Promenade) the Developer shall maintain Section
C of the Permanent Promenade in accordance with the scheme approved by the Head

of Planning under paragraph 5.3 above for ever thereafter

From the moment the Head of Planning issues the Certificate of Satisfactory
Completion (Permanent Residential Access) the Developer shall maintain the
Permanent Residential Access in accordance with the scheme approved by the Head

of Planning under paragraph 5.3 above for ever thereafter

All repair maintenance cleaning and operating of systems shall be carried out and
completed to the reasonable satisfaction of the Head of Planning and in accord with
the various maintenance programs and schemes approved under the provisions of this

Schedule.
Standards of Workmanship

The Works shall be carried out and completed in accordance with the Approved

Details and to the reasonable satisfaction of the Head of Planning

During the progress of the Works the Head of Planning (through his nominated
officers) shall be given free and unrestricted access to the Works and shall have full
power (not to be unreasonably exercised) to check and test materials at the
Developer’s expense and on entering the Application Site the Head of Planning and
his nominated officers shall observe the Applicant’s site safety policy applicable at

the time -
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7.3 If the Council’s Head of Planning shall find such materials and workmanship to be
unsatisfactory then the Developer shall carry out remediation works and shall replace
materials until the Head of Planning is satisfied that the Works have been

satisfactorily completed.
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THE COMMON SEAL of PROWTING )
HOMES SOUTH EAST LIMITED )

was affixed to this Deed in the presence of:- )
irector
Rirector/Segeefary
THE COMMON SEAL of
ARIA HOMES LIMITED was

affixed to this Deed in the presence of:-

ec}«?@

THE COMMON SEAL of
MONTAGUE DEVELOPMENTS
LIMITED was affixed to this Deed in the
presence of’

EXECUTED AS A DEED by “alen Joay
as attomney for and on behalfof )

NATIONAL WESTMINSTER BANK PLC ) H DP‘:&‘L
in the presence of:- )

THE COMMON SEAL of THE COUNCIL )
OF THE BOROUGH OF EASTBOURNE )
was afﬁ;p to this Deed in the presence of:- »*

M ayor
M)\"gqeement
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